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PRECEDENT IN ROMAN LAW 

By G. A. Haeree 

In presenting a brief outline on the force of precedents, T. E. 
Holland makes the following statements : 1 

While in England and in the United States a reported case may be cited 
with almost as much confidence as an Act of Parliament, on the Continent 
a judgment, though useful as showing the view of the law held by a quali- 
fied body of men, seems powerless to constrain another court to take the 
same view in a similar case. 

The Continental view is an inheritance from the law of Borne; for al- 
though Cicero enumerates " res iudicatae " among the sources of law, and 
the Emperor Severus attributes binding force, in the interpretation of 
ambiguous laws, to the " rerum perpetuo similiter iudicatarum auctoritas," 
the contrary principle was finally established by a Constitution of Justin 
(ian) .... 

There have been of late some symptoms of an approximation between 
the two theories. While on the Continent judicial decisions are reported 
with more care, and cited with more effect, than formerly, indications are 
not wanting that in England and in the United States they are beginning 
to be somewhat more freely criticised than has hitherto been usual. 

Holland is undoubtedly correct in his belief that case decisions 
were not taken among the Romans as binding precedents. But this 
was not only so in Justinian's day ; it was probably always the case. 
Holland's reference to Cicero proves nothing, for the passage cer- 
tainly does not definitely claim binding force for earlier decisions, 
though it may prove that they exerted influence on judges. 2 The 
quotation from the Emperor Severus however seems, at first sight, 
clear enough : * 

In fact the reigning Emperor Severus laid down that where doubts occur 
owing to the wording of a statute, in such a case custom or the authority 
of constant decisions given to the same kind of effect ought to have the 
force of a statute *. 



1 The Elements of Jurisprudence, 12th edition ( 1917 ) , pp. 68-70. 

2 Topica 5; Auctor ad Herennium n, 13. Possibly Cicero's statements are 
to be explained as that of Severus below. Cf. Pro Caeeina xxxni. 

'Digest I, 3, 38, quoting Callistratus (Questions 1). 

4 Translation of C. H. Munro, whose work is also generally used for 
quotations from the first six books of the Digest; translations of other 
passages are my own. 
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0. A. Harrer 53 

On the face of it this statement apparently gives to precedent in 
Severus' reign an importance similar to that which it enjoys in 
England and in the United States. This seems to be Holland's 
idea. But it should be noticed that Severus speaks of " constant 
decisions " — in the Latin, 

rerun* perpetuo similiter iudieatarum ouctoritatem vim legis obtimere 
debere. 

This simply amounts to giving custom the force of law. And estab- 
lished custom always had remarkable validity. Julianus (Digest 
84) states: 5 

In any kinds of cases in which there are no written laws the rule which 
ought to be observed is that which has come to prevail by use and custom. 

.... Immemorial custom is observed as a statute not unreasonably 

Indeed, inasmuch as statutes themselves are binding for no other reason 
than because they are accepted by the judgment of the people, so anything 
whatever which the people show their approval of, even though there is no 
written rule, ought properly to be equally binding on all. 

There is no indication in the quotation from Severus that one 
decision would establish a precedent. Only 8 " where a particular 
interpretation has always been received, there ought to be no change 
made." This is simply another proof of the force of custom. 
Similar to this conception is a statement made particularly with 
reference to modern law, by J. C. Carter : 7 "A precedent is but 
authenticated custom." But according to the Boman law, 8 " where 
a rule has obtained force that is against legal principle, no analogous 
extension thereof should be made." The opinion is that of Paulus. 
Julianus makes a similar assertion : 8 "In cases where anything 
has been laid down which is against legal principle, we cannot follow 
the rule of law so laid down." A statement of the jurist Proculus 
seems to have a similar •bearing : 10 " But although he who governs 
a province has to occupy the place and discharge the duties of every 
Boman magistrate, still it is his duty to consider not so much what 

s Digest i, 3, 32. It would be easy to multiply references. 
"Digest I, 3, 23, quoting Paulus (on Plautius 4). 
' Law : Its Origin, Growth and Function, p. 65. 
'Digest I, 3, 14. 
' Digest I, 3, 15. 
"Digest i, 18, 12. 
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is done at Rome as what ought to be done." It is quite evident 
from these, quotations that a judge's decision would only be binding 
in other cases so far as it recommended itself as a proper interpre- 
tation of law. A decision per se did not have the force of law 10 \ 
Against this proof it is useless to quote the famous inaxim : u 
" Res iudicata pro veritate accipitur " — " a case decided is accepted 
as the truth." It is not applicable for it simply indicates that any 
particular decision stands, and is binding on the parties to the suit. 
It involves also, no doubt, the principle that a judge could not alter 
his own decision once announced — a principle which is quite clearly 
set forth by Ulpian : " "A judge, after he has once stated his 
decision, afterwards ceases to be judge (in that case) ; and this law 
we use so that a judge .... cannot alter his decision, for he per- 
formed his duty once for all, whether for good or ill." 

While putting forward evidence to show that case decisions did 
not become precedents, it is worth while mentioning the fact that, 
in the very extensive legal literature which still exists, there seems 
to be no proof that such decisions were reported and collected to be 
cited as valid, as is the case in modern times. There exists no dis- 
cussion of them, though the Roman jurists discuss the most minute 
details of the applicability of particular laws. Opinions of the 
jurists, responsa prudentium, are discussed ad infinitum, but not 
judges' decisions. If decisions practically became law we should 
naturally expect very considerable discussion of them. There was, 
of course, a great deal of study of decisions made by the emperors 
when they sat as judges, for their word was law. The only possible 
suggestion that individual cases were reported is to be found in 
such quotations as that from Severus on " the authority of constant 
decisions." This may equally as well be explained by the obvious 
fact that jurists would naturally in their own professional work 
come to know of instances of uniform interpretation of certain laws 
in judicial decisions. It does not imply systematic reporting of 
decisions. 

That decisions handed down by emperors became binding prece- 
dents is certain. Ulpian (Institutes 1) gives the evidence: " 

M * Quintilian, Institutio Oratoria v, 2. 
"Digest l, 17, 207, quoting Ulpian. 
"Digest mi, 1, 55. 
u Digest I, 4. cf . Institutes I, 2, 6. 
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Whatever the Emperor has laid down by letter with his signature, or has 
decreed on judicial investigation, or has been pronounced out of court, or 
enacted by an edict, amounts beyond question to a statute. The above are 
cases of what are commonly called constitutions. No doubt some of them 
are of Bpecial application, and are not drawn into a precedent; wherever the 
Emperor shows indulgence to any one on the ground of his merits, or 
imposes a penalty on anyone, or gives him relief in a way not practised 
theretofore, this applies only to the particular person. 

But of course the imperial decision became law, not by virtue of 
its being a decision, but because it was imperial. Anything the 
emperor determined of general application was law for the future. 
This brings us to Justinian's constitution of which Holland 
makes use : l * 

Let no judge or arbiter think that consultations, which he believes have 

not been properly decided, should be followed For if something has 

been decided not well, this ought not to be extended to the wrong action 
of other judges, since not by precedents " but by laws are decisions to fee 
made We ordain that all our judges follow the truth and the foot- 
steps of the laws and of justice. 

But freedom from following case decisions as precedents does not 
by any means indicate that judges were more free in Justinian's 
reign to use their own judgment as to the meaning of a law than 
they had ever been previously. A reader of Holland, however, 
might infer that this was the case, and Lord Mackenzie, in the last 
century, was decidedly of this opinion : ia " Justinian repealed the 
law of citations, by restoring to the judges the full liberty of de- 
ciding suits according to their own judgment, without being tram- 
melled by the opinions of any lawyers, however eminent." That 
this statement is wrong will be shown. 

That, in an earlier period, at least a modicum of freedom of 
opinion was allowed judges in interpreting law may be inferred 
from a statement of Callistratus, who wrote about 200 A. D. : 1T 
" When a judge, though imperial laws have been .promulgated, pro- 
nounces against them, because he does not believe that the case, in 

" Codex vn, 45, 13. 

u The word exemplum is used for precedent. So too in Institute* I, 2, 6. 
This meaning ia not considered at all in Pauly-Wissowa vi, 1586, s. v. 
"Studies in Roman Law, 4th edition (1870), p. 20. 
" Digest xxn, 1, 32. 
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which he is judging, is covered by them, he does not appear to have 
given decision against them." Still earlier, in Hadrian's time, 
before 138, according to Gaius, a judge enjoyed a certain amount 
of freedom in interpretation : 1S " If they (the responsa pruden- 
tium) disagree, the judge may follow what view he likes; and this 
is expressed in a rescript of the deified Hadrian." Was there 
greater independence in interpreting laws allowed in the later period 
than in the earlier? These quotations and references to legal prin- 
ciples made earlier in this paper will hardly support the claim. But 
another element of the whole problem must be presented before this 
question can be finally answered. 

So far as the topic has been developed it seems evident that pre- 
cedent in the form of past case decisions was not binding. An inter- 
pretation formerly made, but considered wrong, could have no force 
for the future. It is very interesting to compare with this condition 
a statement made in a decision handed down in 1919 by the 
Supreme Court of Ohio : 1B "A decided case is worth as much as 
it weighs in reason and righteousness, and no more. It is not 
enough to say ' thus saith the court.' " This is an illustration of 
Holland's statement at the beginning of this paper, and evidently 
indicates that modern jurists are now tending to .approximate the 
Eoman position on precedent. 

There are other phases of this matter of precedent in Roman 
Law on "which Holland does not touch at all, though they are, I 
think, quite germane to the subject. In the development of Eoman 
Law in the early Empire the ius respondendi, the right of reply, 
played an important part, particularly in the field of private law. 
This itis respondendi was granted by the emperors to a few qualified 
jurists. Pomponius in the second century gives this account of it : 20 

It may be observed in passing that before the days of Augustus the 
right of delivering opinions in the public interest was not granted by the 
head of the state, but any persons who felt confidence in their own learning 
gave answers to such as consulted them; moreover they did not always give 
their answers under seal; they very often wrote to the judge themselves, or 
called upon those who consulted them to testify to the opinions they gave. 

"Gaius, Institutes I, 1, 7. 

"Yale Law Journal 29 (1919-1920), note, Stare decisis: Adams Express 
Co. v. Beckwith (1919, Ohio), 126 N. E. 300. 
" Digest I, 2, 49. 
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The deified Augustus was the first to lay down, in order to ensure greater 
authority to the law, that the jurist-consult might deliver his answer in 
pursuance of an authorization given by himself. 

Even in the time of the Republic the greatest respect had been 
given in court to the opinions expressed by prominent students of 
the law ; 21 but now in the Empire their opinion was a kind of law, 
when delivered, signed and sealed at the request of a party to a 
suit, or even of a judge. Seneca adds a detail of information: 22 
" The responses of the jurists are valid, even if no reason for the 
response is given by them." Justinian emphasizes, for an earlier 
day, their validity : 23 " The views and opinions of all of them had 
such authority that it was not permitted a judge to deviate from a 
response of them, as has been established by imperial law." Quite 
in harmony with this statement, though it cannot form actual proof, 
ia the following quotation from Paulus (on the Edict 3) : 2 * 

By this Edict what has to be punished is malice in the person exercising 
jurisdiction: if the law has been laid down otherwise than it ought, owing 
to an oversight on the part of the assessor, the ill consequence ought to 
fall on the assessor himself, and not on the magistrate. 

The assessor was an expert jurist sitting as adviser to the magis- 
trate. 

In provinces judges were to look to the praeses, the governor, for 
the interpretation of difficult points : 2 * 

Where judges are in doubt about the law, the practice is for the praeses 
to lay it down (respondere) ; if they consult the praeses on a question of 
fact, he is not bound to furnish them with an opinion, he must tell them to 
pronounce judgment in accordance with their own conscientious conviction. 

The governor here fills the role of a jurist — even the same word 
technically used of their replies is here used — respondere. Of 
course a governor might himself use the advice of assessors. 28 
Berger 2T is of the opinion that a responsum which a judge re- 

" Cicero, Pro Caeoina xxm. 
"Epistulae xciv, 27. 

* Institutes i, 2, 8. 

* Digest n, 2, 2. 

"Digest v, 1, 79, quoting Ulpian (on the office of proconsul). 

" Codes i, 51, 2. 

" Pauly-Wissowa x (1919), 1166. 
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quested of a jurist was not binding on him, but had only a moral 
value. The evidence seems to be against Berger. Furthermore, if 
his view were true, then the judge, and not the jurist possessed of 
the ius respondendi, would interpret the law, and one would expect 
to find evidence of collections of judges' decisions. Such collections, 
as has been noted, were apparently not made. Probably the prae- 
tors, whose right of edict during the first century and a half of the 
Empire gave them great latitude in interpreting law, 2a and later 
the city prefect and the praetorian prefect, were exempt from the 
necessity of following a jurist's interpretation. This detail is not 
clear. 

A statement from Gaius will develop the topic further : 29 

Replies of the jurists are the views and opinions of those to whom per- 
mission has been given to establish laws (iura condere). If the views of 
all of them agree, that, which they so believe, obtains the force of law 
{legis vicem) ; but if they disagree, the judge may follow what view he 
likes; and this is expressed in a rescript of the deified Hadrian. 

K. W. Leage 30 believes this simply to mean that Hadrian " con- 
firmed the existing practice, viz., that the judge was to be bound 
only by the opinions of living jurists who had given their responsa 
with regard to the particular case in actual litigation." It is hard 
to see merely this in the quotation. Berger S1 agrees with the view 
that responsa were preserved and arranged for reference, and that 
by such responsa of past cases a judge was bound, unless, as Gaius 
states, they disagreed. This is also certainly the view of Sohm." 
It is clear from a cursory reading in the Digest that there were 
collections of the response of eminent jurists. They are very exten- 
sively quoted as authoritative. 33 The evidence then rather sup- 
ports the interpretation of Gaius' statement which is favored by 
Berger and Sohm. 

A responsum then became law, or the valid interpretation of law. 

M R. Sohm, Institutionen des Romischen Rechts, 16th edition (1920), p. 
86 ff. On the prefect see Codex I, 26, 2. 
"Institutes I, 1, 7. cf. above, and note 18. 
" Roman Private Law ( 1909 ) , p. 33. 
M Pauly-Wissowa, 1. c. 1166-1167. 

32 Institutionen, etc., p. 108. 

33 For example: Paulus' Responsa, Digest II, 8, 14; Scaevola's Responsa, 
Digest v, 2, 13; Papinian's Responsa, Digest v, 2, 16. 
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Ulpian (Fideicommissa 6) illustrates the point: 34 "The question 
arose whether the ordeT of the original judge could be carried out. 
My answer was that it could .... a similar rule is to be observed 
in all cases of this kind." The last part of the remark is significant. 
Again Ulpian (on the .Edict 11) reports a responsum given by 
Celsus at the request of the praetor Flavius Kespectus early in the 
second century : 35 Celsus' opinion is quoted as though valid, and 
not a word is said about the praetor's actual decision in the case. 
Apparently the authority of a responsum was judged greater by 
Ulpian than that of a case decision, though made by a praetor. 

But this does not exclude the view that an opinion advanced by 
a living jurist might supersede opinions handed down from the 
past. On the contrary the Digest will support this view. Ulpian 
(on the Edict 6) says : 38 "Where a penalty of undue severity is 
imposed beyond the terms of a statute, the character of the party 
is not affected: this has been enacted (by an imperial constitution), 
and also laid down by a responsum." He then goes on to state an 
exception to this general rule. 37 In the one passage both the force 
of a responsum and the fact that a later view could amend an earlier, 
are illustrated. 

In the evidence that has been brought forward to this point it 
seems certain that the Romans were making use of precedent, not 
the precedent of judges' decisions, but of jurists' opinions, the 
responsa prudentium. 

Kef erence has already been made to the fact that the praetors and 
certain of the prefects interpreted the law, and that governors en- 
joyed a right analogous to the ius respondendi of the jurists. The 
emperors, whose word was law, exercised a somewhat similar right 
in the form of rescripts, which were written replies on legal points 
sent, on request, to officials and to private citizens. An example 
will make the form clear : 38 

34 Digest ii, 1, 19. See also quotation from Ulpian below, and note 36. 

35 Digest iv, 4, 3, 1. 36 Digest in, 2, 13, 7. 

37 See also Digest m, 5, 10; rv, 2, 9; rv, 2, 14, 9; iv, 3, 21. In these 
instances later views oppose or qualify earlier views, but it is not certain 
that the qualifications were in the form of responsa. They are at least 
opinions advanced as authoritative and quoted as law in the later Empire by 
the Digest. 

38 Codex II, 13, 2. 
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The Deified Brothers to Sextilia: — "Since you say that it is a matter of 
money, you oan meet the appeal of your opponent .... by the agency of 
your husband, since appeals on money matters can be handled even through 
procurators (agents) by either party to the litigation." Received the 
eighth day before the Kalends of August in their own consulship (July 25, 
161). 

This rescript, an interpretation of rights in a special case, because 
of its general application, became a precedent, and was finally in- 
cluded in Justinian's Codex. Such general rescripts are often com- 
mented on by the jurists; 39 but no similar form from any other 
official is known to them. 40 

In still another form the opinions of leading jurists found ex- 
pression, and ultimately gained legal force, that is, in their books 
and treatises on various phases of the law. Aulus Gellius, 41 in the 
second century A. D., gives an instance of the great respect paid to 
an opinion of Varro, a contemporary of Cicero of the first century 
B. C. A question was raised in an actual case as to the legality of 
summoning a quaestor to appear before a praetor's court. The 
jurists were very uncertain about it, until Gellius found a passage 
in a book of Varro, which gave an affirmative opinion. At once all 
the jurists agreed to that effect. Though Varro's book was certainly 
not law in any sense, yet it did serve as a kind of precedent, whose 
force was based on Varro's reputation. During the first two and a 
half centuries of the Empire thousands of legal treatises were writ- 
ten. Later writers continually quote, comment on, approve, and 
criticise earlier works. 42 To be sure none of these works in them- 
selves had the force of law when they were produced ; but they evi- 
dently strongly influenced jurists who had the ius respondendi, and 
of course they were often written by holders of that Tight. 

But before 300 A. D. the grant of the ius respondendi was no 
longer given by the emperors. Their rescripts alone interpreted 
new problems of the law. 43 By that time also the period of the great 
jurists was over, and consequently, the writing of legal treatises. 

" For example in Digest IV, 1, 7, Marcellus quotes a rescript of the Em- 
peror Antoninus Pius. 
40 Perhaps the praetorian prefect had some such right. See Codex I, 26, 2. 
a Nodes Atticae xm, 13. 

*» For example Digest iv, 4, 11; it, 8, 11; IV, 8, 17; IV, 9, 3. 
°Sohm, op. cit. p. 136. 
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With the Empire, the science of law had passed the zenith of its 
development. But the writings of the jurists of the centuries past 
gained all the more influence as time went on ; for apparently their 
works covered most of the points at all likely to arise, and conse- 
quently they were looked to for interpretations by the less capable 
legal officials of the later period. What was to be done when the 
authorities differed? Constantine found a partial remedy by giving 
peculiar authority to works of Papinian and to the Sententiae 
of Paulus. 4 ' A century later in 426, Valentinian III settled this 
difficulty more definitely by his " law of citations." " He selected 
the works of Gaius, Papinian, TJlpian, Paulus, and Modestinus, 
together with the jurists quoted by them, as final authorities in 
determining the meaning of laws interpreted by them. The judge 
was bound to follow their interpretations. In case of a difference of 
opinion, the majority decided; if they should be equally divided, 
Papinian's view prevailed ; if Papinian did not cover the point, the 
judge could use his own judgment. This is but to say that the 
views of the classical jurists, expressed on actual and possible cases 
alike, had become authoritative precedents. 

One step further remained to be taken. Justinian 4a published 
his Codex in 529 — a second edition in 534 — and his Digest in 533. 
The Codex was a selection and arrangements of imperial constitu- 
tions, laws of all sorts passed by the emperors, and its subjects, 
both public and private law. In compiling the Digest an attempt 
was made to improve on the "law of citations." The Digest is 
simply a compilation of the works of great jurists, quotations from 
them being culled and arranged by topics, and changes being made 
so as to wipe out all disagreements in interpretation. 47 The work 
was intended to be complete and final, and to facilitate judges' 
labors by presenting them with definite harmonious interpretations. 

In this there was no idea of freeing the judge from the prece- 
dents of jurists' opinions. Mackenzie and Holland havt missed 
the point. 48 The judges of Justinian's day were free only from the 

w Leage, op. cit. p. 33. 

"Sohm, op. cit., pp. 137-138; Leage, op. cit., pp. 33-34. 

46 Sohm, op. cit., p. 136. 

"See the constitutions Deo auctore 4 ff., and Tanta 10 ff. 

"See above in connection with notes 14 and 16. 
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precedents of particular case decisions, which, however, had never 
been binding. But the assembling of jurists' opinions in the Digest 
only made precedent 6et by those opinions all the more binding. 
That this was Justinian's purpose seems clear, and there is good 
evidence to strengthen the belief. 

Gaius, in a passage quoted above, ** stated that when the responsa 
did not agree, the judge might follow what opinion he liked. Now 
Justinian's Institutes, , 60 which are based generally on Gaius, quote 
a part of this passage, omit the statement concerning the judges' 
independence, but add the remark : " " that it was not permitted 
a judge to deviate from a responsum of them, as has been estab- 
lished by imperial law." Since the Institutes are here evidently 
referring to the practice of an earlier day, the omission of this one 
element belonging to that earlier day, and the adding of another 
are very significant. 

The words of Justinian himself set forth in the constitution 
Tanta, which he wrote as a kind of preface to the Digest, will 
directly make plain that judges were left as little freedom of inter- 
pretation as possible after the publication of the several codes : •* 

Hence it has come to pass that where of old there was any matter of 
doubt the question has now become quite safe and undisturbed, and no room 

for hesitation is left The fact is that the men who carried on actions 

of law in the old days, in spite of the number of rules of law that had 
been laid down, still only made use of a few of them in the course of the 
trial, either because of a deficient supply of books, which it was out of 
their power to procure, or simply owing to their own ignorance; and cases 
were decided according to the good pleasure of the judge rather than by 
the letter of the law ■* 

.... Whenever any such difficulty arises let the August remedy be 
sought .... it should be in a position, whenever a novel contingency 
arrives, to meet the same with amendment and arrangement, and to put it 
under apt form and regulations 

.... Moreover in every trial or other contest where rules of law have 



49 See note 29. 

M I, 2, 8. 

a See above in connection with note 23. 

"Constitution Tanta 10, 17, 18, 19 and 21. 

*• Evidently the enormous number of all sorts of jurists' works had proved 
too large to be consulted properly. Holland {op. tit., p. 70, note 4) seems 
to think that such a condition is being reached in the United States in the 
case of reported decisions. 
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to be enforced, let no one seek to quote or maintain any rule of law save as 
taken from the above mentioned Institutes or our Digest or Ordinances such 
as composed and promulgated by us, unless he wish to have to meet the 

charge of forgery as an adulterator, together with penalties But if, 

as before said, anything should appear doubtful, this must be by the judges 
referred to the Imperial Majesty, and the truth be pronounced on the 
Augustal authority, to which alone it belongs both to make and to interpret 
laws. 

In view of this evidence the opinion that independence of inter- 
pretations was granted to the judges in Justinian's age 'has no 
weight. Justinian's warning, quoted earlier in this paper, that 
judges were not bound by precedents set by the decisions of other 
judges, was apparently read by Holland and Mackenzie from the 
standpoint of English law in which the precedents of case decisions 
are all important. It may have been intended to prevent ignorant 
magistrates from taking the easy method of looking solely to recent 
decisions of which they would have knowledge, rather than looking 
further to the principles established in earlier ages, but only to be 
found by diligent search in the jurists' writings. This is all the 
more likely, since at the time Justinian gave this warning the 
Digest had not yet been compiled. But a few years later he wrote 
his opinion of the " independence of the judiciary," and clearly 
enough, as it has just been quoted. 

Our study here comes to an end. Judges had rather less freedom 
of interpretation than formerly. This condition was due ultimately, 
no doubt, to the absolute power of the emperors which would not 
permit any sort of judge-made law, and also to the fact that in the 
decline of civilization judges were more ignorant, and needed very 
precise rules to guide them. As in earlier times they were to decide 
on the facts presented to them, but no longer on the law's meaning. 
That, subject to improvement by the emperor, was already laid 
down. Precedent, in the form of jurists' opinions quoted in the 
Digest, together with Emperors' rescripts in the Codex, had become 
rigidly binding. 

The University of North Carolina. 



